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1 REMARKS 

2 

3 At the time of the Third Office Action dated May 27, 2009, claims 1 1-25 were pending in 

4 this application. Claims 1 1 and 16-25 have been rejected, and claims 12-15 have been 

5 withdrawn from consideration pursuant to the provisions of 37 C.F.R. § 1 .142(b). 
6 

7 Claims 11 and 16-25 are Rejected Under 35 U.S.C. $ 102(e) as being 

8 Anticipated by Elez, U.S. Patent No. 7,103,803 (Hereinafter Elez) 

9 On pages 2-5 of the Third Office Action, the Examiner asserted that Elez discloses the 
10 invention corresponding to that claimed. This rejection is respectfully traversed. 

11 

12 The full text of subsection (e) of 35 U.S.C. § 102 is reproduced below: 

1 3 the invention was described in - 

14 (1) an application for patent, published under section 122(b), by another filed in the 

1 5 United States before the invention by the applicant for patent or 

16 (2) a patent granted on an application for patent by another filed in the United States 

17 before the invention by the applicant for patent, except that an international application filed under 

18 the treaty defined in section 351(a) shall have the effects for the purposes of this subsection of an 

19 application filed in the United States only if the international application designated the United 

20 States and was published under Article 21(2) of such treaty in the English language 

2 1 (emphasis added) 
22 

23 The Examiner's cited reference of Elez has a filing date of January 8, 2004. In contrast, 



24 the filing date of the present application is October 14, 2003. As such, Elez does not qualify as 

25 prior art under either subsection (b)(1) or (b)(2) of 35 U.S.C. § 102. Thus, the Examiner cannot 

26 properly use Elez as prior art against the claimed invention. 
27 

28 Applicants, therefore, respectfully solicit withdrawal of the imposed rejection of claims 1 1 

29 and 16-25 under 35 U.S.C. § 102(e) for anticipation based upon Elez. 
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Applicants have made every effort to present claims which distinguish over the prior art, 
and it is believed that all claims are in condition for allowance. However, Applicants invite the 
Examiner to call the undersigned if it is believed that a telephonic interview would expedite the 
prosecution of the application to an allowance. Accordingly, and in view of the foregoing 
remarks, Applicants hereby respectfully request reconsideration and prompt allowance of the 
pending claims. 



Although Applicants believe that all claims are in condition for allowance, the Examiner 

is directed to the following statement found in M.P.E.P. § 706(11): 

When an application discloses patentable subject matter and it is apparent from the 
claims and the applicant's arguments that the claims are intended to be directed to such patentable 
subject matter, but the claims in their present form cannot be allowed because of defects in form or 
omission of a limitation, the examiner should not stop with a bare objection or rejection of the 
claims. The examiner's action should be cunsunclive in nature and when possible should offer a 
de finite suggestion for correction, (emphasis added) 



To the extent necessary, a petition for an extension of time under 37 C.F.R. § 1.136 is 
hereby made. Please charge any shortage in fees due in connection with the filing of this paper, 
including extension of time fees, to Deposit Account 09-0461 , and please credit any excess fees to 
such deposit account. 



Date: August 27, 2009 Respectfully submitted, 
/Scott D. Paul/ 
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